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School Specialty, Inc.
W6316 Design Drive
Greenville, Wisconsin 54942
February  __, 2013
[



] 
[



] 
[



] 
Attention:  [


] 
Re:
Confidentiality Agreement (the “Agreement”)

Ladies and Gentlemen:

In connection with our discussions regarding School Specialty, Inc. and/or its direct and indirect affiliates (collectively, the “Company”), the Company is prepared to provide you with certain Confidential Information (as defined below) with respect to a potential restructuring and/or sale of the Company (the “Transaction”).  As a condition to your receipt of the Confidential Information (defined below), you agree to treat the Confidential Information in accordance with the provisions of this Agreement and to take or refrain from taking certain other actions set forth in this Agreement.

1. You hereby agree to keep all of the Confidential Information strictly confidential, and you shall not disclose the Confidential Information directly or indirectly without the prior written consent of the Company, provided that any Confidential Information may be disclosed (a) pursuant to paragraph 4 hereof, and (b) to your affiliates and your and their directors, officers, employees, agents, professional advisors (including, but not limited to, attorneys, accountants, consultants and financial advisors) and potential debt financing sources who (i) need to know the Confidential Information in connection with the Transaction and discussions pertaining thereto, (ii) have been informed of the confidential nature of the Confidential Information and who agree to keep the information confidential or are otherwise bound by an obligation of confidentiality to you sufficient to ensure compliance with the terms of this Agreement (such Persons (as defined below) are referred to as your “Representatives”); provided, further, that the obligations under this paragraph 1 shall terminate at the end of the Restricted Period (as defined below).  You hereby agree that you and your Representatives will use the Confidential Information solely for the purpose of evaluating the Transaction.  You agree to be responsible for any breach of the confidentiality and use restrictions contained in this Agreement by any of your Representatives.  “Restricted Period” shall mean the period beginning on the date hereof and ending one year following the date hereof.
2. The term “Confidential Information” includes (a) all information related to the Company and the Transaction, including, without limitation, the discussions and negotiations between you and the Company relating to the Transaction, (b) all confidential or proprietary information furnished by the Company or any of its representatives in connection with the Transaction, whether furnished before or after the date hereof, whether oral or written or by visual inspection, and regardless of the manner in which it is furnished and (c) those portions of analyses, compilations, forecasts, studies, interpretations or other documents prepared by you or your Representatives that reflect or are based upon, in whole or part, the information furnished to you or your Representatives pursuant to this Agreement.  The term “Confidential Information” does not include any information that (i) at the time of disclosure or thereafter is available to or known by the public (other than as a result of its disclosure by you or your Representatives in breach of this Agreement), (ii) is or becomes available to you or any of your Representatives on a non-confidential basis from a Person who, to your or your Representatives’ knowledge (after due inquiry), is not bound by a confidentiality agreement with the Company and or is not otherwise prohibited from disclosing such information to you or your Representatives or (iii) was independently developed by you or your Representatives without use of the Confidential Information.  The Confidential Information shall remain the property of the Company.  Except as expressly set forth in this Agreement, no rights to use, license or otherwise exploit the Confidential Information are granted to you or your Representatives, by implication or otherwise, and you shall not replicate, decompile or reverse engineer any Confidential Information (except as set forth herein) or make any attempts to do so.  Neither you nor your Representatives will acquire any rights with respect to the Confidential Information, all of which rights shall remain exclusively with the Company.
3. Given the competitive value and confidential nature of the Confidential Information, the Company and its affiliates may be irreparably damaged by any disclosure or use of the Confidential Information in breach of this Agreement.  Without prejudice to the rights and remedies otherwise available, both parties agree that the Company and any other beneficiary of the obligations hereunder may be entitled, without the requirement of posting a bond or other security, to equitable relief, including an injunction or specific performance, in the event of any breach or threatened breach of the provisions of this Agreement.  Such equitable relief shall be available without the obligation to prove any damages underlying such breach or threatened breach.  Such remedies shall not be deemed to be exclusive remedies but shall be in addition to all other remedies available at law or equity to the Company or such other beneficiary. 
4. In the event that you or any of your Representatives are legally required (whether by applicable law, regulation, deposition, interrogatory, request for documents, subpoena, civil investigation, demand, order, any regulatory authority, or other legal process) to disclose any of the contents of the Confidential Information, the Company agrees that you and your Representatives may do so without liability, provided you (i) promptly notify the Company before any such disclosure to the extent practicable and legally permissible and (ii) reasonably cooperate, at the Company’s expense, with the Company in any attempts it may make to obtain a protective order or other appropriate assurance that confidential treatment will be afforded the Confidential Information before any such disclosure.  In the event that the Company is unable to obtain such protective order or other appropriate remedy, you and your Representatives will furnish only that portion of the Confidential Information that you and your Representatives are advised by counsel is legally required to be disclosed. 
5. The Company may elect at any time to terminate further access by you or your Representatives to the Confidential Information.  Upon such termination or at the end of the Restricted Period, upon a request by the Company, you agree to return or destroy all Confidential Information and any other material containing or reflecting any of the Confidential Information in your possession or your Representatives’ possession within five business days, including any email or other electronic materials containing or reflecting such Confidential Information, and you and your Representatives will not retain any copies, extracts or other reproductions in whole or in part, mechanical or electronic, of such material, or any computer records, voicemails, documents, memoranda, notes or other writings whatsoever prepared by you or your Representatives, based on the Confidential Information.  Promptly following such destruction or return, you shall confirm in writing as to such destruction or return of the aforementioned materials.  Notwithstanding the foregoing, you and your Representatives shall each be entitled to retain copies of the Confidential Information necessary to comply with legal, regulatory or professional requirements, or pursuant to your internal document-retention policies and procedures, subject to maintaining the confidentiality of the same in accordance with the terms of this Agreement. 

6. You agree that, for a period of two years from the date of this Agreement, you will not, directly or indirectly, solicit for employment any employee of the Company or any of its affiliates with whom you have had contact or who became known to you in connection with your consideration of the Transaction; provided, however, that the foregoing provision will not prevent you from (i) making any general solicitation for employment by use of advertisements in the media that is not specifically directed at employees of the Company or its affiliates and (ii) hiring any such employee who responds to any such general solicitation or contacts you on his or her own initiative without any direct or indirect solicitation by or encouragement from you.

7. You understand and acknowledge that neither the Company nor any of its officers, directors, employees, shareholders, partners, members, affiliates, accountants, attorneys, financial advisors, consultants or other agents or representatives (collectively, the Company’s “Related Parties”) makes any representation or warranty, express or implied, as to the accuracy or completeness of the Confidential Information.  You agree that neither the Company nor any of its Related Parties shall have any liability to you or any of your Representatives relating to or resulting from your or their use of the Confidential Information or any errors therein or omissions therefrom.  You further understand and agree that (i) the Company (a) shall be free to conduct the disclosure process as it, in its sole discretion, shall determine (including changing or terminating such process, providing any information to any other Person or negotiating with any other Person, in each case, at any time and without notice to you or any other Person) and (b) shall be free at its sole discretion to accept or reject, at any time, any proposal relating to the Company for any reason without notice to you or any other Person, and (ii) you shall have no claim against the Company or any of its Related Parties in connection with any of the foregoing. 
8. You hereby represent and warrant that to your knowledge you are not bound by the terms of a confidentiality agreement or other agreement with a third party that would conflict with any of your obligations under this Agreement.

9. Nothing contained in any discussions between you and the Company or in any Confidential Information shall be deemed to constitute a representation or warranty.  Except for the matters set forth in this Agreement or in any such binding agreement, neither party shall be entitled to rely on any statement, promise, agreement or understanding, whether oral or written, any custom, usage of trade, course of dealing or conduct. 
10. You acknowledge that you and your Representatives may receive material non-public information in connection with the Transaction and discussions pertaining thereto, and you are aware that the United States securities laws impose restrictions on trading in securities when in possession of such information or from communicating such information to any other person under circumstances in which it is reasonably foreseeable that such person is likely to purchase or sell such securities in reliance on such information.  You acknowledge that you maintain, and you agree to comply with, your internal compliance policies and procedures with respect to such information.  
11. This Agreement shall be governed and construed in accordance with the laws of the State of New York, without giving effect to any law that would cause the laws of any jurisdiction other than the State of New York to be applied. For so long as the Company is subject to the jurisdiction of the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”), the parties hereto agree that any suit, action or proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with, this Agreement shall be brought exclusively in the Bankruptcy Court, and each of the parties hereto irrevocably consents to the jurisdiction of the Bankruptcy Court (and of the appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to the laying of the venue of any such suit, action or proceeding in the Bankruptcy Court or that any such suit, action or proceeding which is brought in the Bankruptcy Court has been brought in an inconvenient forum.  After the Company is no longer subject to the jurisdiction of the Bankruptcy Court, the parties hereto agree that any suit, action or proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with, this Agreement may be brought in any state or federal court located in the State of New York, and each of the parties hereby irrevocably consents to the jurisdiction of such courts (and of the appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to the laying of the venue of any such suit, action or proceeding in any such court or that any such suit, action or proceeding which is brought in any such court has been brought in an inconvenient forum. Each party hereto hereby agrees that service of any process, summons, notice or document by U.S. registered mail addressed to such party shall be effective service of process for any such suit, action or proceeding brought against such party in any such courts.  Each party hereto agrees that a final judgment in any such suit, action or proceeding brought in any such courts shall be conclusive and binding upon such party and may be enforced in any other courts to whose jurisdiction such party is or may be subject by suit upon such judgment.
12. This Agreement represents the entire understanding and agreement of the parties hereto and may be modified only by a separate written agreement executed by you and the Company expressly modifying this Agreement.  This Agreement is not intended to replace any confidentiality provisions that may exist in any credit agreement with the Company relating to information that may be provided thereunder.
13. In the event that any provision or portion of this Agreement is determined to be invalid or unenforceable for any reason, in whole or in part, the remaining provisions of this Agreement shall be unaffected thereby and shall remain in full force and effect to the fullest extent permitted by law, and such invalid or unenforceable term or provision shall be deemed replaced by a term or provision that is valid and enforceable and that comes closest to expressing the Company’s intention with respect to such invalid or unenforceable term or provision.

14. The failure or refusal of any party to insist upon strict performance of any provision of this Agreement or to exercise any right in any one or more instances or circumstances shall not be construed as a waiver or relinquishment of such provision or right, nor shall such failures or refusals be deemed a custom or practice contrary to such provision or right.

15. The provisions of this Agreement shall be binding solely upon and inure to the benefit of the parties hereto and their respective successors and assigns.  You may not assign any or all of your rights, powers, privileges or obligations under this Agreement without the Company’s prior written consent.  Any purported assignment without such consent shall be void and unenforceable.  
16. For purposes of this Agreement:  (a) “affiliate” shall mean, as to any Person, any other Person which, directly or indirectly, controls, is controlled by, or is under common control with, such Person (for this purpose, “control” (including, with its correlative meanings, “controlled by” and “under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the direction of management or policies of a Person, whether through the ownership of securities or partnership or other ownership interests, by contract or otherwise); and (b) “Person” shall be broadly interpreted to include any individual, corporation, company, partnership, limited liability company, trust or other group or entity (including any court, government or agency, commission, board or authority thereof, federal, state or local, domestic, foreign or multinational).

17. This Agreement may be executed in any number of counterparts, each of which when so executed shall be deemed an original, but such counterparts shall together constitute one and the same Agreement. 
Please confirm your agreement with the foregoing by signing and returning to the undersigned a duplicate copy of this Agreement.

Sincerely,

School Specialty, Inc.

By:  


Name:  

Title:


Accepted and agreed as of the date first written above:  
[



]

By:  


Name:  


Title:  
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